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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN FRANCISCO DIVISION

MARC OPPERMAN, et al Case No.: 1-cv-0045:-JS1
Plaintiffs, [PROPOSED] PROTECTIVE ORDER
v THE HONORABLE JON S. TIGAR

PATH, INC., et al.,

THIS DOCUMENT RELATES TO ALL CASES
Defendants.
Opperman v. Path, Inc., No. 13-cv-00453-JST
Hernandez v. Path, Inc., No. 12-cv-1515-JST
Pirozz v. Apple, Inc., No. 12-cv-1529-JST
Gutierrez v. Instagram, Inc., No. 12-cv-6550-JST|

1. PURPOSES AND LIMITATIONS
Disclosure and discovery activity in this actioe &ékely to involve production of

confidential, proprietary, or private informatioor fwhich special protection from public

disclosure and from use for any purpose other plasecuting this litigation may be warranted.

Accordingly, the parties agree there is good cémisa protective order and hereby stipulate tq
and petition the court to enter the following Stgiad Protective Order. The parties acknowle
that this Order does not confer blanket protectmmsll disclosures or responses to discovery,
and that the protection it affords from public dlistire and use extends only to the limited
information or items that are entitled to confidahtreatment under the applicable legal

principles. The parties further acknowledge, aga#h in Section 15.3, below, that this

[PROPOSED] PROTECTIVE ORDER -1- Case No.: 13-cv-00453-JS]
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Stipulated Protective Order does not entitle theriilé confidential information under seal; Civil

Local Rule 79-5 sets forth the procedures that rhagbllowed and the standards that will be
applied when a party seeks permission from thet¢oudle material under seal.

Protected Material designated under the termsigfRiotective Order shall be used by
Receiving Party solely for this case, and shallbetised directly or indirectly for any other
purpose whatsoever, including without limitatioryarther litigation, patent prosecution or
acquisition, patent reexamination or reissue proicggs, or any business or competitive purpo
or function. Protected Material shall not be dimited, disclosed or made available to anyone
except as expressly provided in this Order.

2. DEFINITIONS

2.1. Challenging Party:a Party or Non-Party that challenges the designaf
information or items under this Order.

2.2. "CONFIDENTIAL” Information or Items: information (regardless of how it is
generated, stored or maintained) or tangible thihgsqualify for protection under Federal Rul
of Civil Procedure 26(c).

2.3. Counsel (without qualifier): Outside Counsel of Record and In-House Counsel
well as their support staff).

2.4. Defendant:Any Party who is a defendant in any of the follog/icases or any case
that may hereafter be related to, or consolidatidia, Whem:Opperman v. Path, Inc., No. C 13-
0453 JST (N.D. Cal.dernandez v. Path, Inc., No. C 12-1515 JST (N.D. CalRjrozz v. Apple,
Inc., No. C 12-1529 JST (N.D. CalGutierrez v. Instagram, Inc., No. C 12-6550 JST (N.D.
Cal.).

2.5. Designating Party:a Party or Non-Party that designates informatioieons that it
produces in disclosures or in responses to disga@a®elCONFIDENTIAL” or
“CONFIDENTIAL — OUTSIDE COUNSEL ONLY.”

2.6. Disclosure or Discovery Material:all items or information, regardless of the

medium or manner in which it is generated, stooednaintained (including, among other thing

[PROPOSED] PROTECTIVE ORDER -2- Case No.: 13-cv-00453-JST
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testimony, transcripts, and tangible things), #ratproduced or generated in disclosures or
responses to discovery in this matter.
2.7. Expert: a person with specialized knowledge or experiém@ematter pertinent to

the litigation who (1) has been retained by a Partys counsel to serve as an expert witness

as a consultant in this action, (2) is not a pasuorent employee of a Party, (3) is not a current

employee of a Party’s competitor, and (4) at theetof retention, is not anticipated to become
employee of a Party or of a Party’s competitor.

2.8. “CONFIDENTIAL — OUTSIDE COUNSEL ONLY” Informat ion or Items:
extremely sensitive “Confidential Information oerts” the disclosure of which to another Par
or Non-Party would create a risk of serious harrtheocompetitive position of the Designating
Party that could not be avoided by less restriati@ns, including, but not limited to: (i)
extremely sensitive marketing, financial, saleseegch and development, or technical data of
information; (ii) commercially sensitive competginformation, including, without limitation,

information obtained from a nonparty pursuant tmaent Nondisclosure Agreement (“NDA”);

ty

(ii) information relating to future business/segic plans, sales and financial projections, progduc

development and design, and future sales and fialgmojections; (iv) trade secret, or other
confidential research and development informatéond (v) commercial agreements, confident
settlement agreements, or confidential settlememncunications, the disclosure of which the
Designating Party in good faith believes is likedycause substantial harm to the competitive
position of the Producing Party.

2.9. “Source Code” Information or Items: extremely sensitive “Confidential
Information or Items” representing computer code associated comments and revision
histories, formulas, engineering specificationssarematics that define or otherwise describe
detail the algorithms or structure of software ardware designs, disclosure of which to anotk
Party or Non-Party would create a substantial ofsgerious harm that could not be avoided by
less restrictive means. As set forth in greateaitigt Section 8, the Parties agree that this

Protective Order does not address the producticowfce code.

[PROPOSED] PROTECTIVE ORDER -3- Case No.: 13-cv-00453-JST
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2.10. In-House Counselattorneys who are employees of a party to thieacin-House
Counsel does not include Outside Counsel of Reaoeshy other outside counsel.

2.11. Non-Party:any natural person, partnership, corporation,@ason, or other legal
entity not named as a Party to this action.

2.12. Outside Counsel of Recordattorneys who are not employees of a party to this

action but are retained to represent or advisatg frathis action and have appeared in this ag

tion

on behalf of that party or are affiliated with avlirm which has appeared on behalf of that party.

2.13. Party: any party to this action, including all of its ic#rs, directors, employees,
consultants, retained experts, In-House Counselargide Counsel of Record (and their supj
staffs).

2.14.Producing Party: a Party or Non-Party that produces DisclosurBiecovery
Material in this action.

2.15.Professional Vendors persons or entities that provide litigation supervices
(e.g., photocopying, videotaping, translating, prépy exhibits or demonstrations, and
organizing, storing, or retrieving data in any foommedium) and their employees and
subcontractors.

2.16.Protected Material: any Disclosure or Discovery Material that is desited as
“CONFIDENTIAL,” or “CONFIDENTIAL — OUTSIDE COUNSELONLY.”

2.17. Receiving Partya Party that receives Disclosure or Discoverydviat from a
Producing Party.

3. SCOPE

The protections conferred by this Stipulation amded cover not only Protected Materiz

(as defined above), but also (1) any informatiopied or extracted from Protected Material; (2

all copies, excerpts, summaries, or compilationBrotected Material; and (3) any testimony,

conversations, or presentations by Parties or @@unsel that might reveal Protected Material.

However, the protections conferred by this Stipafaand Order do not cover the following

information: (a) any information that is in the pigldomain at the time of disclosure to a

[PROPOSED] PROTECTIVE ORDER -4 - Case No.: 13-cv-00453-JST
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Receiving Party or becomes part of the public donaftier its disclosure to a Receiving Party as
a result of publication not involving a violatiofthis Order, including becoming part of the
public record through trial or otherwise; and (hy anformation known to the Receiving Party
prior to the disclosure or obtained by the Receg\warty after the disclosure from a source who
obtained the information lawfully and under no ghtion of confidentiality to the Designating
Party. Any use of Protected Material at trial sthalgoverned by a separate agreement or order.

No Defendant is required to produce its ProtectedieMal to any other Defendant or
Defendants, but nothing in this Order shall preeladch production. Notwithstanding the
provisions of this Protective Order, Plaintiffs Bmot disclose one Defendant’s Protected
Material to any other Defendant or Defendants tghoGourt filings, oral argument in Court,
expert reports, deposition, discovery requestsodisry responses, or any other means, without
the express prior written consent of the Defendlaait produced the Protected Material. Nothing
herein shall prejudice any Party’s right to subdaituments for filing under seal in compliance
with the Civil Local Rules of this Court.
4, DURATION

Even after final disposition of this litigation,altonfidentiality obligations imposed by
this Order shall remain in effect until a DesigngtParty agrees otherwise in writing or a court
order otherwise directs. Final disposition shalbdeemed to be the later of (1) dismissal of all
claims and defenses in this action, with or withangjudice; and (2) final judgment herein after
the completion and exhaustion of all appeals, nehgs, remands, trials, or reviews of this action,
including the time limits for filing any motions applications for extension of time pursuant to
applicable law.
5. DESIGNATING PROTECTED MATERIAL

5.1. Exercise of Restraint and Care in Designatinilaterial for Protection. Each
Party or Non-Party that designates informatiort@ms for protection under this Order must take
care to limit any such designation to specific matehat qualifies under the appropriate

standards. Mass, indiscriminate, or routinizedglesions are prohibited.

[PROPOSED] PROTECTIVE ORDER -5- Case No.: 13-cv-00453-JST
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If it comes to a Designating Party’s attention tindbrmation or items that it designated
for protection do not qualify for protection at all do not qualify for the level of protection
initially asserted, that Designating Party mustnppdy notify all other parties that it is
withdrawing the mistaken designation and re-prodbeanformation or items with the proper
designation.

5.2. Manner and Timing of DesignationsExcept as otherwise provided in this Order
(see, e.g., second paragraph of Section 5.2(ajvihebo as otherwise stipulated or ordered,
Disclosure or Discovery Material that qualifies foptection under this Order must be clearly
designated before the material is disclosed oryred.

Designation in conformity with this Order requires:

€)) for information in documentary form (e.g., papeelectronic documents
but excluding transcripts of depositions or othetpal or trial proceedings), that the Producin
Party affix the legend “CONFIDENTIAL” or “CONFIDEN/AL — OUTSIDE COUNSEL
ONLY” to the document that contains protected mateFor documents produced in native
format, the Producing Party shall append “CONFIDEALT or “CONFIDENTIAL — OUTSIDE
COUNSEL ONLY” to the filename if not unduly burdemse.

(b) A Party or Non-Party that makes original docatseor materials available

for inspection need not designate them for pradeatintil after the inspecting Party has indicated

which material it would like copied and producediring the inspection and before the
designation, all of the material made availableifigpection shall be deemed “CONFIDENTIA
— OUTSIDE COUNSEL ONLY.” After the inspecting Pattgs identified the documents it wa
copied and produced, the Producing Party must pilgrdptermine which documents, or portig
thereof, qualify for protection under this Ordeheh, before producing the specified documen
the Producing Party must affix the appropriate leg8CONFIDENTIAL” or “CONFIDENTIAL
— OUTSIDE COUNSEL ONLY” to the document that con&aProtected Material.

(c) for testimony given in deposition or in otheefial proceedings, that the

[PROPOSED] PROTECTIVE ORDER -6 - Case No.: 13-cv-00453-JST
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Designating Party identify on the record or up tod2ys after the completion of the deposition
hearing, or other proceeding, whether protectisoigght and the level of protection being
asserted. Only those portions of the testimonydhaappropriately designated for protection
within the 21 days shall be covered by the prowisiof this Stipulated Protective Order.

Parties shall give the other parties notice if tregsonably expect a deposition, hearing
other proceeding to include Protected Materiahsd the other parties can ensure that only
authorized individuals who have signed the “Acknesigment and Agreement to Be Bound”
(Exhibit A) are present at those proceedings. Exasmtherwise provided herein, the use of a
document as an exhibit at a deposition shall nahyway affect its designation as
“CONFIDENTIAL” or “CONFIDENTIAL — OUTSIDE COUNSEL ONLY.”

Transcripts containing Protected Material shalldham obvious legend on the title page
that the transcript contains Protected Materiad, thie title page shall be followed by a list of a
pages (including line numbers as appropriate)liage been designated as Protected Materia
the level of protection being asserted by the Degigg Party. The Designating Party shall
inform the court reporter of these requirementsy &anscript that is prepared before the
expiration of a 21-day period for designation shalltreated during that period as if it had bee
designated “CONFIDENTIAL — OUTSIDE COUNSEL ONLY"” iits entirety unless otherwise
agreed. After the expiration of that period, trengcript shall be treated only as actually
designated.

(d) for information produced in some form othemthltlcumentary and for ar
other tangible items, that the Producing Partyaffia prominent place on the exterior of the
container or containers in which the informatioritem is stored the legend “CONFIDENTIAL
or “CONFIDENTIAL — OUTSIDE COUNSEL ONLY.” If only gortion or portions of the
information or item warrant protection, the ProdwgcParty, to the extent practicable, shall
identify the protected portion(s) and specify tledl of protection being asserted.

5.3. Inadvertent Failures to Designatelf timely corrected, an inadvertent failure to

! All references to "days" herein shall mean calenidgs, unless otherwise noted.

[PROPOSED] PROTECTIVE ORDER -7 - Case No.: 13-cv-00453-JST

) or

and

y



© 00 N o o -~ w N Pk

N N DN N N N N N DN R PR PR R R R R R R
0o ~N o O~ W N P O © 0 N O o0 b~ W N B O

Case3d:13-cv-00453-JST Document444-1 Filed01/23/14 Page9 of 21

designate qualified information or items does standing alone, waive the Designating Party
right to secure protection under this Order forrsomaterial. Upon timely correction of a
designation, the Receiving Party must make readerdtorts to assure that the material is
treated in accordance with the provisions of thideD.

6. CHALLENGING CONFIDENTIALITY DESIGNATIONS

6.1. Timing of ChallengesAny Party or Non-Party may challenge a designaion
confidentiality at any time. Unless a prompt chadje to a Designating Party’s confidentiality
designation is necessary to avoid foreseeabletamiti unfairness, unnecessary economic
burdens, or a significant disruption or delay & titigation, a Party does not waive its right to
challenge a confidentiality designation by electiog to mount a challenge promptly after the
original designation is disclosed.

6.2. Meet and Confer.The Challenging Party shall initiate the disp@salution process
by providing written notice of each designatiorc[uding identifying Bates Number designatio
as applicable] it is challenging and describinglibsis for each challenge. To avoid ambiguity
to whether a challenge has been made, the writifoenmust recite that the challenge to
confidentiality is being made in accordance witis gpecific paragraph of the Protective Orde
The parties shall attempt to resolve each chall@mgeod faith and must begin the process by
conferring directly (in voice to voice dialoguehet forms of communication are not sufficient
within 14 days of the date of service of noticecémferring, the Challenging Party must expla
the basis for its belief that the confidentialigsthnation was not proper. The Designating Patr
must review the designated material, reconsidecitcemstances, and, if no change in
designation is offered, explain the basis for thesen designation. A Challenging Party may
proceed to the next stage of the challenge pramdgsf it has engaged in this meet and confe
process first or establishes that the DesignatartyRs unwilling to participate in the meet and
confer process in a timely manner.

6.3. Judicial Intervention. If the Parties cannot resolve a challenge witlvouirt

intervention, the Designating Party shall file a®ave a motion to retain confidentiality under

[PROPOSED] PROTECTIVE ORDER -8- Case No.: 13-cv-00453-JST
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Civil Local Rule 7 (and in compliance with Civil tal Rule 79-5, if applicable) within 21 days
of the initial notice of challenge or within 14 dagf the parties agreeing that the meet and co
process will not resolve their dispute, whicheweearlier. It may be appropriate in certain
circumstances for the parties to agree to shifbtirden to move on the Challenging Party afte
certain number of challenges are made to avoicdaseaof the process, but the burden of
persuasion would remain on the Designating PadghEuch motion must be accompanied b}
competent declaration affirming that the movant ¢@splied with the meet and confer
requirements imposed in the preceding paragraph.

Failure by the Designating Party to make such aanoncluding the required declaratig
within 21 days (or 14 days, if applicable) shallcamatically waive the confidentiality
designation for each challenged designation. Int@dd the Challenging Party may file a motig
challenging a confidentiality designation at amyeiif there is good cause for doing so, includ
a challenge to the designation of a depositiorstapt or any portions thereof. Any motion
brought pursuant to this provision must be accongghiy a competent declaration affirming t
the movant has complied with the meet and confguirements imposed by the preceding
paragraph.

The burden of persuasion in any such challengeseing shall be on the Designating
Party. Frivolous challenges and those made fomgmaper purpose (e.g., to harass or impose
unnecessary expenses and burdens on other pamag®xpose the Challenging Party to
sanctions. Unless the Designating Party has wahedonfidentiality designation by failing to
file a motion to retain confidentiality as descd&bove, all parties shall continue to afford the
material in question the level of protection to @it is entitled under the Producing Party’s
designation until the court rules on the challenge.

7. ACCESS TO AND USE OF PROTECTED MATERIAL

7.1. Basic PrinciplesA Receiving Party may use Protected Material ihadisclosed or

produced by another Party or by a Non-Party in ectian with this case only for prosecuting,

defending, or attempting to settle this litigati®uch Protected Material may be disclosed onl

[PROPOSED] PROTECTIVE ORDER -9- Case No.: 13-cv-00453-JST
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the categories of persons and under the conditlessribed in this Order. When the litigation
been terminated, a Receiving Party must comply thiéhprovisions of Section 15 below (FINA
DISPOSITION).

To the extent that any one of Defendants in thigaiion provides Protected Material
under the terms of this Protective Order to a Rfdiflaintiff shall not share that material with
the other Defendants in this litigation, absentregp written permission from the producing
Defendant or Court order. This Order does not aoafig right to any one Defendant to access
the Protected Material of any other Defendant.

Protected Material must be stored and maintainea Rgceiving Party at a location and
in a secure manner that ensures that access tediai the persons authorized under this Ordé

7.2. Disclosure of “CONFIDENTIAL” Information or It ems.Unless otherwise orderg
by the court or permitted in writing by the Desigjng Party, a Receiving Party may disclose &
information or item designated “CONFIDENTIAL” ontg:

(@) the Receiving Party’s Outside Counsel of Reaotttiis action, as well as
employees of said Outside Counsel of Record to witdggreasonably necessary to disclose tk
information for this litigation, and other attorrsesetained by a Receiving Party, and if the
Receiving Party is a Plaintiff, Counsel for anyeatPlaintiff in these related actions;

(b) the Parties, if individuals, officers, direcgpand employees (including In

House Counsel) of the Receiving Party to whom dsale is reasonably necessary for this

litigation and who have signed the “Acknowledgmand Agreement to Be Bound” (Exhibit A);

(c) Experts (as defined in this Order) of the Reiogi Party (1) to whom
disclosure is reasonably necessary for this litigatand (2) who have signed the
“Acknowledgment and Agreement to Be Bound” (Exhibjt

(d) the court and its personnel;

(e) court reporters and their staff, professiooay pr trial consultants, and
Professional Vendors to whom disclosure is readgmadzessary for this litigation and who ha

signed the “Acknowledgment and Agreement to Be BiS{Exhibit A);

[PROPOSED] PROTECTIVE ORDER - 10 - Case No.: 13-cv-00453-JST
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() during their depositions, witnesses in the@ttio whom disclosure is
reasonably necessary and who have signed the “Adkdgment and Agreement to Be Bound
(Exhibit A), unless otherwise agreed by the DedigigaParty or ordered by the court.

(9) the author or recipient of a document contajrilre information or a
custodian or other person who otherwise possesdatew the information.

7.3. Disclosure of “CONFIDENTIAL — OUTSIDE COUNSEL ONLY” Information
or Items. Unless otherwise ordered by the court or permitteariting by the Designating Party
a Receiving Party may disclose any informationtemi designated “CONFIDENTIAL —
OUTSIDE COUNSEL ONLY” only to:

(@) the Receiving Party’ Outside Counsel of Redorithis action, as well as
employees of said Outside Counsel of Record to wihasreasonably necessary to disclose tk
information for this litigation, and if the Receig Party is a Plaintiff, Counsel for any other
Plaintiff in these related actions;

(b) Experts of the Receiving Party (1) to whom ltisare is reasonably
necessary for this litigation, (2) who have sigtieel “Acknowledgment and Agreement to Be
Bound” (Exhibit A), and (3) as to whom no unresal\abjections to such disclosure exist after
the procedures set forth in paragraph 7.4(a), hdiewe been followed;

(© the court and its personnel;

(d) court reporters and their staff, professiongy jor trial consultants, and
Professional Vendors to whom disclosure is readgmadzessary for this litigation and who ha
signed the “Acknowledgment and Agreement to Be BiB{&Exhibit A); and

(e) the author or recipient of a document contgjnire information or a
custodian or other person who otherwise possesdatew the information.

7.4. Procedures for Approving or Objecting to Disabsure of “CONFIDENTIAL —
OUTSIDE COUNSEL ONLY” Information or Items to Exper ts.
@) Unless otherwise ordered by the court or agreéad writing by the

Designating Party, a Party that seeks to disclosatExpert (as defined in this Order) any

[PROPOSED] PROTECTIVE ORDER -11- Case No.: 13-cv-00453-JST
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information or item that has been designated “CAMENTIAL — OUTSIDE COUNSEL
ONLY” pursuant to paragraph 7.3(b) first must makeritten request to the Designating Party
that (1) identifies the general categories of “CADENTIAL — OUTSIDE COUNSEL ONLY”
information that the Receiving Party seeks perrarssp disclose to the Expert, (2) sets forth ti
full name of the Expert and the city and stateisfdn her primary residence, (3) attaches a co
of the Expert’s current resume, (4) identifies Ehgert’s current employer(s), (5) identifies ea
person or entity from whom the Expert has recen@upensation or funding for work in his or
her areas of expertise or to whom the Expert hagiged professional services, including in
connection with a litigation, at any time during@threceding 4 years; and (6) identifies cases
name and number of the case, filing date and locatf the court) in which, during the previou
4 years, the Expert testified as an expert atdridly deposition or submitted a declaration or
expert report.

(b) A Party that makes a request and providesrtfoernation specified in the
preceding respective paragraphs may disclose thiectProtected Material to the identified
Expert unless, within 14 days of delivering theuest, the Party receives a written objection
from the Designating Party. Any such objection magttforth in detail the grounds on which it
based.

(© A Party that receives a timely written objentimust meet and confer wit
the Designating Party (through direct voice to eadgalogue) to try to resolve the matter by
agreement within seven days of the written objectibno agreement is reached, the Party
seeking to make the disclosure to the Expert mayafmotion as provided in Civil Local Rule 7
(and in compliance with Civil Local Rule 79-5, ip@alicable) seeking permission from the cour
to do so. Any such motion must describe the cir¢anmes with specificity, set forth in detail th
reasons why the disclosure to the Expert is reddpmecessary, assess the risk of harm that
disclosure would entail, and suggest any additiomedns that could be used to reduce that rig
In addition, any such motion must be accompanied bympetent declaration describing the

parties’ efforts to resolve the matter by agreenfieat, the extent and the content of the meet

[PROPOSED] PROTECTIVE ORDER -12 - Case No.: 13-cv-00453-JST
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confer discussions) and setting forth the reasdmareced by the Designating Party for its refu

to approve the disclosure.

In any such proceeding, the Party opposing disctoguthe Expert shall bear the burden

of proving that the risk of harm that the discl@swould entail (under the safeguards propose

outweighs the Receiving Party’s need to disclosePttotected Material to its Expert.

(d) Notwithstanding the above, Discovery Materiaynbe provided to experts

or consultants only to the extent necessary foln xpert or consultant to prepare a written
opinion, to prepare to testify, or to assist colns¢he Parties, provided that such expert or
consultant is using said Discovery Material solalgonnection with this Litigation.
Additionally, without the express prior written c@nt of the Defendant that produced the
Protected Material, no expert or consultant rethinga Defendant in this matter shall have
access to “CONFIDENTIAL” or “CONFIDENTIAL — OUTSIDEOUNSEL ONLY” Discovery
Material produced by another Defendant in this eratt
8. SOURCE CODE

The Parties agree that this Protective Order doeaddress the production of source c
(including but not limited to source code and sewuode listings, whether in electronic or prin
form) and reserve their rights to object to anyhspioduction. Should such source code be
identified or ordered for production, the partyuesting the source code will provide notices t
all other parties before engaging the Producingyflamegotiations regarding a source code
protective order, and the Parties will negotiapgatective order governing the production of
source code.
9. PROSECUTION BAR

This provision applies only to: (i) Defendants andividuals retained by, employed by,
or affiliated with a Defendant; and (ii) Plaintifisounsel Nick Carlin and Carl Schwenker.
Absent written consent from the Producing Party, iadividual who receives access to
“CONFIDENTIAL — OUTSIDE COUNSEL ONLY” technical irdrmation shall not be involveg

in the prosecution of patents or patent applicati@hating to the subject matter of the

[PROPOSED] PROTECTIVE ORDER -13 - Case No.: 13-cv-00453-JST
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“CONFIDENTIAL — OUTSIDE COUNSEL ONLY” technical imfrmation he or she received
before any foreign or domestic agency, includirgtmited States Patent and Trademark Offi

(“the Patent Office”). For purposes of this pargdrdprosecution” includes directly or indirect

drafting, amending, advising, or otherwise affegtine scope or maintenance of patent claims.

To avoid any doubt, “prosecution” as used in tlasagraph does not include representing a p
challenging a patent before a domestic or foreggnay (including, but not limited to, a reissu
protest, ex parte reexamination, or inter partegamination). This Prosecution Bar shall begi
when access to “CONFIDENTIAL — OUTSIDE COUNSEL ONLiviformation is first received
by the affected individual and shall end two (2angeafter final termination of this action.
“Technical information” for the purposes of thisgen (“PROSECUTION BAR”) does not
include information or items comprising marketinglasales data, commercially sensitive
information, information relating to future busisgdans, future product development
information, commercial agreements, or trade seceatcept to the extent that they contain

technical data of potential consequence to theedo@gcribed activities.

10. PROTECTED MATERIAL SUBPOENAED OR ORDERED PRODUCED IN
OTHER LITIGATION

If a Receiving Party is served with a subpoena @t order issued in other litigation
that compels disclosure of any information or itedasignated in this action as
“CONFIDENTIAL” or “CONFIDENTIAL — OUTSIDE COUNSEL ONLY” that Receiving
Party must:

@) promptly notify in writing the Designating ParSuch notification shall
include a copy of the subpoena or court order;

(b) promptly notify in writing the party who caustte subpoena or order to

issue in the other litigation that some or allle# tnaterial covered by the subpoena or order i$

subject to this Protective Order. Such notificatstwall include a copy of this Stipulated
Protective Order; and

(© cooperate with respect to all reasonable pra@sdsought to be pursued

[PROPOSED] PROTECTIVE ORDER -14 - Case No.: 13-cv-00453-JST
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the Designating Party whose Protected Material beagffected.

If the Designating Party timely seeks a protectixaer, the Party served with the

subpoena or court order shall not produce anymédion designated in this action as
“CONFIDENTIAL” or “CONFIDENTIAL — OUTSIDE COUNSEL ONLY” before a
determination by the court from which the subpoanarder issued, unless the Receiving Part
has obtained the Designating Party’s permissior. Désignating Party shall bear the burden
expense of seeking protection in that court ofasfidential material—and nothing in these
provisions should be construed as authorizing ooeraging a Receiving Party in this action t

disobey a lawful directive from another court.

11. A NON-PARTY’'S PROTECTED MATERIAL SOUGHT TO BE P RODUCED IN
THIS LITIGATION

@) The terms of this Order are applicable to imfation produced by a Non-
Party in this action and designated as “CONFIDENTIAr “CONFIDENTIAL — OUTSIDE
COUNSEL ONLY.” Such information produced by Non-ts in connection with this litigatiof
is protected by the remedies and relief providethisyOrder. Nothing in these provisions shol
be construed as prohibiting a Non-Party from segkihditional protections.

(b) In the event that a Party is required, by avdiscovery request, to
produce a Non-Party’s confidential informationt® possession, and the Party is subject to a
agreement with the Non-Party not to produce the-Rarty’s confidential information, then the
Party shall:

1. promptly notify in writing the Requesting Paayd the Non-Party
that some or all of the information requested Igjestt to a confidentiality agreement with a Ng
Party;

2. promptly provide the Non-Party with a copy of thtipulated
Protective Order in this litigation, the relevamgabvery request(s), and a reasonably specific
description of the information requested; and

3. make the information requested available fop@asion by the

[PROPOSED] PROTECTIVE ORDER -15- Case No.: 13-cv-00453-JST
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Non-Party.

(c) If the Non-Party fails to object or seek a puative order from this court
within 14 days of receiving the notice and acconypapinformation, the Receiving Party may
produce the Non-Party’'s confidential informatiospensive to the discovery request. If the N¢
Party timely seeks a protective order, the Recgifarty shall not produce any information in
possession or control that is subject to the cenfi@lity agreement with the Non-Party before
determination by the court. Absent a court ordghtocontrary, the Non-Party shall bear the
burden and expense of seeking protection in thistad its Protected Material.

12. UNAUTHORIZED DISCLOSURE OF PROTECTED MATERIAL

If a Receiving Party learns that, by inadvertencetberwise, it has disclosed Protecteg
Material to any person or in any circumstance nharized under this Stipulated Protective
Order, the Receiving Party must immediately (a)ipa writing the Designating Party of the
unauthorized disclosures, (b) use its best effortgtrieve all unauthorized copies of the
Protected Material, (c) inform the person or pessimmwhom unauthorized disclosures were
made of all the terms of this Order, and (d) retjgash person or persons to execute the

“Acknowledgment and Agreement to Be Bound” thadtisched hereto as Exhibit A.

13. INADVERTENT PRODUCTION OF PRIVILEGED OR OTHERWI SE
PROTECTED MATERIAL

(@) Pursuant to Federal Rule of Evidence 502(dhénevent that Disclosure
or Discovery Material that is subject to a claimattbrney-client privilege, attorney work prody
protection, or any other applicable protection frdiscovery is inadvertently produced or
disclosed (“Inadvertent Production Material”), sushdvertent production shall in no way
prejudice or otherwise constitute a waiver of, stoppel as to, any claim of attorney-client
privilege, attorney work product protection, or@tlapplicable protection in this case or any
other federal or state proceeding. This provisiwallgyovern regardless of the reasonableness
any steps taken to prevent such inadvertent disidos

(b) If a claim of inadvertent production is madarguant to this Stipulated
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Protective Order, with respect to Discovery Matdhan in the custody of another Party, that
Party shall(i) refrain from any further examinationdisclosure of the claimed Inadvertent
Production Material; (ii) promptly make a good-feéffort to return the claimed Inadvertent
Production Material and all copies thereof to califer the Producing Party, or destroy all sug
claimed Inadvertent Production Material (includsygnmaries, and excerpts or Inadvertant
Production Materials that contain privileged magdsrof the Receiving Party) and certify in
writing to that fact; and (iii) not sequester, dise, or use the claimed Inadvertent Production
Material for any purpose until further order of f@eurt expressly authorizing such use. Nothir

herein shall prevent the Receiving Party from prigygea record for its own use containing the

date, author, address, and topic of the inadvéytprduced Discovery Material and such othe

information as is reasonably necessary to idethiéyDiscovery Material and describe its natut
to the Court in any motion to compel productiorited Discovery Material.

(© A Party may move the Court for an order compeglproduction of the
claimed Inadvertent Production Material. The mosball be filed under seal and shall not ass
as a ground for entering such an order the facironmstance of the inadvertent production.
While such a motion is pending, the Disclosure mcbvery Material in question shall be treat
in accordance with Section 13(b) above.

14. DISCOVERY FROM EXPERTS OR CONSULTANTS

(@) Testifying experts shall not be subject to ov&ry with respect to any
draft of his or her report(s) in this case. Drafiorts, notes, or outlines for draft reports
developed and drafted by the testifying expert @ankis or her staff are also exempt from
discovery.

(b) Discovery of materials provided to testifyingperts shall be limited to
those materials, facts, consulting expert opiniansl, other matters actually relied upon by the
testifying expert in forming his or her final repatrial, or deposition testimony or any opinion
this case. No discovery can be taken from any eetifying expert except to the extent that su

non-testifying expert has provided information,roepns, or other materials to a testifying expe
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relied upon by that testifying expert in forming lor her final report(s), trial, and/or deposition
testimony or any opinion in this case.

(c) No conversations or communications between selusnd any testifying @
consulting expert will be subject to discovery wsléhe conversations or communications are
relied upon by such experts in formulating opinitimst are presented in reports or trial or
deposition testimony in this case.

(d) Materials, communications, and other informatixempt from discovery
under the foregoing Paragraphs 14(a)—(c) shalldagead as attorney-work product for the
purposes of this litigation and Order.

15. MISCELLANEOUS

15.1. Right to Further Relief.Nothing in this Order abridges the right of anysoa to
seek its modification by the court in the future.

15.2. Right to Assert Other ObjectionsBy stipulating to the entry of this Protective
Order no Party waives any right it otherwise wddde to object to disclosing or producing ar
information or item on any ground not addressettim Stipulated Protective Order, including
any right to object to the disclosure or productidimformation under foreign statutes or laws
Similarly, no Party waives any right to object aryaround to use in evidence of any of the
material covered by this Protective Order.

15.3. Filing Protected Material. Without written permission from the Designatingtiya
or a court order secured after appropriate noticdltinterested persons, a Party may not file i
the public record in this action any Protected MateA Party that seeks to file under seal any
Protected Material must comply with Civil Local RW9-5. Protected Material may only be fil
under seal pursuant to a court order authoriziags#taling of the specific Protected Material a
issue. Pursuant to Civil Local Rule 79-5, a seatirder will issue only upon a request
establishing that the Protected Material at issygivileged, protectable as a trade secret, or
otherwise entitled to protection under the lava Receiving Party’s request to file Protected

Material under seal pursuant to Civil Local RulexX#) is denied by the court, then the
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Receiving Party may file the Protected Materialie public record pursuant to Civil Local Rul
79-5(e) unless otherwise instructed by the court.
16.  FINAL DISPOSITION

Within 60 days after the final disposition of tlaistion, as defined in Section 4, or such
other time to be agreed upon by the parties anereddby the Court, each Receiving Party mu
return all Protected Material to the Producing Yartdestroy such material. As used in this
subdivision, “all Protected Material” includes adipies, abstracts, compilations, summaries, &
any other format reproducing or capturing any ef Bmotected Material. Whether the Protecte
Material is returned or destroyed, the ReceivingyPaust submit a written certification to the
Producing Party (and, if not the same person atyetd the Designating Party) by the 60 day
deadline that (1) identifies (by category, wherprapriate) all the Protected Material that was
returned or destroyed and (2) affirms that the Raug Party has not retained any copies,
abstracts, compilations, summaries or any othendbreproducing or capturing any of the
Protected Material. Notwithstanding this provisi@gunsel are entitled to retain an archival ¢
of all pleadings, motion papers, trial, depositiangd hearing transcripts, legal memoranda,
correspondence, deposition and trial exhibits, expeorts, attorney work product, and
consultant and expert work product, even if suckenes contain Protected Material. Any suc
archival copies that contain or constitute Protédfiaterial remain subject to this Protective
Order as set forth in Section 4 (DURATION). In aduth, this provision does not require the
Receiving Party to search through or delete auticaibt generated computer backup files that
are created for disaster recovery purposes (@mpuater backup tapes), if such files are not
readily accessible.

IT 1S SO ORDERED.

DATED:

THE HONORABLE JON S. TIGAR
United States District Judge
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EXHIBIT A
ACKNOWLEDGMENT AND AGREEMENT TO BE BOUND
l, [print or type full name], of [print or pe
full address], declare under penalty of perjuryt tHeave read in its entirety and understand th
Stipulated Protective Order that was issued byJhiged States District Court for the Northern
District of California on , 2014 in the case a%e No.

. | agree to comply with and to be bound bya terms of this Stipulated

Protective Order and | understand and acknowlelagtefailure to so comply could expose me
sanctions and punishment in the nature of contehsplemnly promise that | will not disclose |
any manner any information or item that is subjechis Stipulated Protective Order to any
person or entity except in strict compliance with provisions of this Order.

| further agree to submit to the jurisdiction ogétnited States District Court for the
Northern District of California for the purposeaiforcing the terms of this Stipulated Protect
Order, even if such enforcement proceedings odterr termination of this action.

| hereby appoint [print or type full name] of [print
or type full address and telephone number] as niyo@@a agent for service of process in
connection with this action or any proceedingstegldo enforcement of this Stipulated Protec

Order.

Date:

City and State where sworn and signed:

Printed name;
[printed name]

Signature;

[signature]
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